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August 25, 2003

Arizona Corporation Commission

DOCKETEDVia Hand-Deliverv

Docket Control Center
Arizona Corporation Commission
1200 W. Washington
Phoenix, Arizona 85007-2996

I
AUG 2 5 2003

DOCKETED BY

lm
Re: Arizona Securities Division Docket No: S-03539A-03-0000

To Whom It May Concern:

Enclosed herewith please find an original and 13 copies of Respondents Yucatan
Resorts, Inc., Yucatan Resorts, S.A., Resort Holdings International, Inc., and Resort
Holdings, International, S.A.s' Response in Opposition to the Security Division's Motion
for Leave to Amend the Temporary Order to Cease and Desist and Notice of Opportunity
for Healing.

If you have any questions, please do not hesitate to contact the undersigned.

Very truly yours,

Jcff ardne

I

Enclosures

CAMELBACK ESPLANADE, SUITE 1020 • 242s EAST CAMELBACK ROAD • PHOENIX, ARIZONA 85016
O F F I C E :  6 0 2 . 9 5 5 , 1 4 5 5  •  F A X :  6 0 2 . 9 5 5 . 1 5 8 5
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cc: Joel Held, Esq.
Elizabeth Yingling, Esq.
Paul Roshka, Esq.
Tom Galbraith, Esq.
Martin R. Galbut, Esq.
Jeana R. Webster, Esq.
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COMMISSIONERS:

MARC SPITZER, Chairman
JIM IRVIN
WILLIAM A. MUNDELL
JEFF MATCH-MILLER
MIKE GLEASON
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In the matter of:

DOCKET NO. S-03539A-03-0000
Arizona Corporation Commission
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9 DOCKETED

10 AUG 2 5 2003

1 1

YUCATAN RESORTS, INC., d/b/a
YUCATAN RESORTS, S.A.,
3222 Mishawaka Avenue
South Bend, IN 46615,
p. o. Box 2661
South Bend, IN 46680,
Av. Cobs #82 Lots 10, her. Piso
Cancun, Q. Roo
Mexico C.P. 77500
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13

14

15

16

RESPONDILN 1 b  KILIJUIKI nun;/;NGS

INTERNATIONAL, INC., RESORT
HOLDINGS INTERNATIONAL, S.A.,

YUCATAN RESORTS, INC. AND
YUCATAN RESORTS, S.A.'S

OPPOSITION TO SECURITIES
DMSION'S MOTION To AMEND

TEMPORARY ORDER To CEASE AND
DESIST AND NOTICE OF

OPPORTUNITY FOR HEARING17

RESORT HOLDINGS INTERNATIONAL,
INC. d/b/a
RESORT HOLDINGS INTERNATIONAL,
S.A.,
3222 Mishawaka Avenue
South Bend, IN 46615,
p. O. Box 2661
South Bend, IN 46680,
Av. Cora #82 Lote 10, her. Peso
Cancun, Q. Roo
Mexico C.P. 77500
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WORLD PHANTASY TOURS, INC.
a/k/a MAJESTY TRAVEL
a/k/a VIAJES MAJESTY
Calla Eusebio A. Morales
Edificio Atlantida, P Baja
APDO, 8301 Zona 7 Panama

21

22
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24

MICHAEL E. KELLY and LORI KELLY,
husband and wife,
3222 Mishawaka Avenue
South Bend, IN 46615,
p. o. Box 2661
South Bend, IN 46680,

25
Respondents.

26
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1 Respondents YUCATAN RESORTS, INC. ("Yucatan, Inc."), YUCATAN RESORTS,

2 S.A. ("Yucatan S.A."), RESORT HOLDINGS INTERNATIONAL, INC. ("RHI, Inc."), and

3 RESORT HOLDINGS INTERNATIONAL, S.A. ("RHI, S.A.")(co1lectively "Respondents"), file

thls, thelr Opposltlon to the Secuntles Dlvlslon's Motlon to Amend Temporary Order to Cease and

5
Desist and Notice of Opportunity for Hearing (hereinafter "Motion to Amend"), and respectfully

6

7 show the following:

8

9

I.
PRELIMINARY STATEMENT

10 The Securities Division's Motion to Amend perhaps best highlights the utter lack of

1 1
investigation conducted by the Securities Division both prior to the institution of the "Temporary"

12
Order to Cease and Desist and prior to the preparation of the proposed Amended "Temporary"

13
Order to Cease and Desist. By its Motion to Amend, the Securities Division seeks to add "Avalon

14

1 5 Resorts, S.A.," although it fails to allege under what laws this alleged "company" is incorporated.

16 However, no such entity exists, nor has any such entity ever existed. It is interesting that the

17 Securities Division relies upon the Arizona Rules of Civil Procedure in supporting its Motion to

18 Amend, for those very same rules require that, prior to submitting and signing a pleading, the

19 . . ,
attorney must have a good faith belief that the pleading is well grounded in fact. Specifically,

20
Rule 11 of the Arizona Rules of Civil Procedure provides, in pertinent part, as follows:

21

22
Rule ll. Signing of pleadings.

23

24

25

26

(a) Signing of pleadings, motions and other papers, sanctions.
Every pleading, motion, and other paper of a party represented by an
attorney shall be signed by at least one attorney or record in the
attorney's individual name, whose address shall be stated..... The
signature of an attorney or party constitutes a certificate by the
signer that the signer has read the pleading, motion, or other
paper; that to the best of the signer 's knowledge, information,
and belief formed after reasonable inquiry i t is  well  grounded in

2
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1

2

3

4

5

6

fact and is warranted by existing law or good faith argument for the
extension, modification, or reversal of existing law, and that it is not
interposed for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation....
.If a pleading, motion or other paper is signed in violation of this
rule, the court, upon motion or upon its own initiative, shall
impose upon the person who signed it, a represented party, or
both, an appropriate sanction, which may include an order to
pay to the other party or parties the amount of the reasonable
expenses incurred because of the filing of the pleading, including
a reasonable attorney's fee.

7

8
Rule 11(a) AIiz.R.Civ.P. (emphasis added).

9
The Securities Division, obviously (i) failed to conduct an investigation into whether or not

10

1 1
"Avalon Resorts, S.A." is a corporate entity, and (ii) failed to conduct an investigation into

to (indeed, failed to allege) what conduct this alleged entity engaged in that would even arguably

13 violate the Arizona securities laws. Thus, the Motion to Amend and the Proposed Amended

14 Temporary Order to Cease and Desist clearly lack any basis in fact (or law) for adding this non-

15 . . , . n . . . . u
existent entity as a Party to thls proceeding. As such, the Secuntles D1v1s1on has violated the very

16
rules (Rules of Civil Procedure) they seek to utilize in amending their pleading. The Securities

17
18 Division's actions or, rather, inactions - violate both the letter and the spirit of Rule 11.

19 As discussed in detail below, the Securities Division's Motion to Amend should be denied.

20 11.

ARGUMENT AND AUTHORITIES
21

22
Upon a showing of undue delay, bad faith, dilatory motive on the part of the movant,

23 recuning failures to cure deficiencies in prior amendments, undue prejudice or futility, motions to

24 amend to add parties or add legal theories should be denied. See Walls v. Arizona Dept. of Safety,

25 170 Ariz. 591, 596-97, 826 P.2d 1217 (Ct. App. 1991)(affirming denial of motion to amend based

26
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1 upon futility where new legal theory had no legal basis). The Securities Division's Motion to

2 Amend should be denied because of bad faith and because of futility.

3 Had the Securities Division conducted any investigation, they would have learned that

4 . . . .
"Avalon Resorts" is a trade name used by the developer of properties in Panama and Mexlco. "A

5
trade name is descriptive of the manufacturer or dealer himself and applies to a business and its

6

7 good will H
New West Corp. v. NYM Co. of CM, 595 F.2d 1194, 1201 (9th Cir. 1979), see

8 also 15 U.S.C. § 1127 (defining "trade nalne"). Trade names are recognized and protected

9 intellectual property rights in both the United States and in Mexico. See New West, 595 F.2d at

10 1198-99 (trade names protected under the Lanham Act), Donald L. Dubuque, Comnlent, The

1 1
Implication of NAFTA to Intellectual Property Protection in the US. and Mexico and the

12
Extraterritoriality of US. Intellectual Properly Laws, 5 Detroit College of Law J. Int'l Law &

13
14 Prac.139, 144-45 (1996) (trade names are subject to protection under Mexican law). Thus, it is

1 5 perfectly legal and appropriate for a person or business to use a trade name.

16 The Securities Division apparently made no attempts to ascertain whether or not an entity

17 known as "Avalon Resorts, S.A." existed under U.S., Mexican, Panamanian or any other law.

8 Rather, the Secuntles D1v1s1on 1tse1f chose to name the entity, 1.e., conveniently adding an "S.A."

19
at the end of the trade name, and chose to allege that their fictitious entity is a "company."1 The

20

21
Securities Division's conduct in this regard is unquestionably violative of Rule ll of the Arizona

22 Rules of Civil Procedure.

23 Not only does the Securities Division seek to add a non-existent entity, the Division also

24 fails to specifically allege what conduct the non-existent entity engaged in that gives rise to the

25 necessity for a Cease and Desist Order. Instead, the Securities Division groups all of the

26

1 Proposed First Amended Temporary Order to Cease and Desist, 1]7.
4



1 Respondents together and alleges that Avalon Resorts owns the resort prope11;ies.2 A review of the

2 Proposed Amendment leaves the reader with a very important unanswered question: What

3 conduct did Avalon Resorts, S.A. engage in that necessitates the entry of a Cease and Desist

4 . . . . . .
Order? Due Process requires that a Respondent be put on falr notlce of the clalms made agalnst it.

5
In this case, even if "Avalon Resorts, S.A." existed, the failure of the Securities Division to

6

7 specifically allege the factual basis for the action it seeks to take against that "company" violates

8 Due Process." Indeed, the Securities Division's failure to specify the complained-of conduct

9 against "Avalon Resorts, S.A." violates Rule 14-3-106 of the Arizona Administrative Code -- yet

10 another rule relied on by the Division to support its Motion to Amend:

1 1

12

13

14

L. Formal complaints. Complaints shall be in writing and shall
contain the name and address of the complainant, the name of the
person or company against whom complaint is made, a complete
statement of the grounds for said complaint, indicating the date
or dates of the commission or omission of the acts or things
complained of ,  and the nature of  the rel ief  sought by the
complainant. ,15

16 AAC Rule 14-3-106(L)(emphasis added).

17 Moreover, Rule 11 requires that an attorney have a well-grounded basis in fact before

18 . . , . . . . . . .
signing and filing pleadings. Obvlously the Secuntles D1v1s1on lacks any facts to support any

19
alleged wrongdoings on the part of "Avalon Resorts, S.A." because the Division has utterly failed

20

21
to allege any specific facts against the non-existent entity.

The foregoing demonstrates the bad faith of the Securities Division in filing its Motion for22

23 Leave without conducting any investigation and, thus, without having any basis in fact for adding

24 a non-existent Respondent. In addition, the foregoing demonstrates the complete futility of the

a... 25

26

2 Amended Temporary Cease and Desist, 'll 14.
5
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1 proposed Amendment, as no liability can attach to a non-existent entity. Accordingly, the

2 Securities Division's Motion to Amend should be, in all things, DENIED.

3

4

RESPECTFULLY SUBMITTED this 25th day of August, 2003.

GALBUT & HUNTER
A Professional Corporation

Mi: M -(-~
astir R. Galbut

Jeana R. Webster
Jeffrey D. Gardner
Camelback Esplanade
2425 East Camelback
Suite 1020

Phoenix, Arizona 85016

Joel Held
Elizabeth L. Yingling
Baker & McKenzie
2300 Trammell Crow Center
2001 Ross Avenue
Dallas, Texas 75201

Attorneys for Respondents Yucatan Resorts, S.A.,
Yucatan Resorts, Inc., Resort Holdings International,
S.A., Resort Holdings International, Inc.
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19 ORIGINAL and thirteen copies of the foregoing
20 hand-delivered this 25th day of August, 2003 to :

21

22

23

24

25

26

Docket Control
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

6



'Lr

1 COPY of the foregoing hand-delivered
this 25th day of August, 2003 to:

2

3

4

Marc Stem, Esq.
Administrative Law Judge
Hearing Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

5

6

7

8

9

Jaime Palfai, Esq.
Securities Division
Arizona Corporation Commission
1300 West Washington Street, 3rd Floor
Phoenix, Arizona 85007

10

1 1 COPY of the foregoing sent via U.S. Mail
this 25th day of August, 2003 to:

12

13

14

15

16

Paul J. Roshka, Jr., Esq.
Dex Watson, Esq.
Roshk, Herman & DeWulff
One Arizona Center
400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004
Attorneys for Respondents
Michael and Lori Kelly

17

18

19

20

21

Tom Galbraith, Esq.
Kirsten Copeland, Esq.
Meyer, Hendricks & Bivens, P.A.
3003 N. Central Avenue, Suite 1200
Phoenix, Arizona 85012-2915
Attorneys for Respondent
World Phantasy Tours, Inc.

22

23

24 By:
J e

25
Esq.

26
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